IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

JING JING : CIVIL ACTION
V. : NO. 17-446
WEYLAND TECH, INC.,, et al.
MEMORANDUM
KEARNEY, J. June 15, 2017

Shareholders claiming a company violated Delaware securities registration and transfer
statutes must plead the specific violation of the statute. A statute identifies the exact claim and,
absent pleading of the claim, we cannot assume or infer facts based upon conclusions. When, as
here, Plaintiff shareholder alleges a Delaware corporation failed to remove a restrictive legend on
her stock certificate violative the Delaware Code, the shareholder must specifically plead she
presented the certificate to the corporation or transfer agent. The shareholder admits she did not
plead this element but asks we infer the presentment. We cannot fairly infer this required
element of her claim. As the shareholder failed to specifically plead presenting her security
necessary to impose a duty on the corporation to register the transfer of her stock, we must
dismiss her Complaint without prejudice to be promptly amended to meet the statutory

prerequisites so long as counsel can do so under Fed. R. Civ. P. 11.



L Alleged facts.

In April 2016, Duan Jing Jing bought 800,000 shares of Delaware corporation Weyland
Tech, Inc. (“Weyland”)' from Ms. Lee Gaik Hong.? Weyland issued stock Certificate Number
1397 to memorialize the purchase.’ The certificate included a restrictive legend preventing the
shares from being sold.* To sell the shares, Weyland must remove the restrictive legend.’
Weyland, through its CEO, said it would attempt to remove the restrictive legend and re-issue
the shares as non-restricted after a mandatory holding period.®

In March 2017, Ms. Jing Jing sought to remove the restrictive legend.” Ms. Jing Jing’s
attorney, Matheau Stout, sent a Rule 144 opinion letter to the transfer agent, Nevada Agency and
Transfer Company (“Transfer Company”).® Attorney Stout provided the documents required
under Rule 144 of the Securities Act of 1933.°

Weyland declined to remove the restrictive legend from the certificate.'” It cited a
complaint from a foreign court (“the Singapore Complaint”) claiming the shares originally issued
to Ms. Lee Gaik Hong had been canceled.!' This cancellation in turn rendered Ms. Jing Jing’s
ownership invalid, because she purchased her shares from Ms. Lee Gaik Hong.'? If true,
Attorney Stout agreed the removal of the restrictive legend would be improper.'? He offered to
withdraw his request to have the legend removed if Weyland could support its allegations.'*

Weyland did not provide documents to support the Singapore Complaint.”> Nor did
Weyland oppose Attorney Stout’s Rule 144 opinion letter.'® Weyland did issue an 8-K,!” which
mentioned the Singapore Complaint, but Ms. Jing Jing found the 8-K did not sufficiently support

those claims.'® Despite Ms. Jing Jing’s multiple attempts, Weyland and the Transfer Company
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refused to remove the restrictive legend.'”
IL Analysis

Following a month of failed attempts to remove the restrictive legend, Ms. Jing Jing sued
Weyland and the Transfer Company under §§ 8-401, 403, and 407 of the Delaware Code.*
Section 8-401, which describes an issuer’s duty to register the transfer of securities, applies to
the removal of a restrictive legend because a removal is deemed a registered transfer.”! Section
8-407 extends the issuer’s duty to transfer agents.”® Section 8-401(b) provides liability “if an
issuer is under a duty to register a transfer” and either refuses or causes unreasonable delay.?
Under § 8-403(b), if there is an adverse claim regarding the security (e.g. the Singapore
Complaint), the issuer is allowed to refuse to register transfer for a reasonable period while it
investigates the adverse claim, but this time period is not to exceed thirty days.*

Ms. Jing Jing alleges Defendants violated § 8-401 by not removing the restrictive legend
when they had a duty to do so. She argues Defendants cannot use the Singapore Complaint as a
justification for refusal under § 8-403(b) because the period the statute provided to substantiate
the adverse claim had expired.”> Ms. Jing Jing also alleges Defendants caused tortious
interference with business advantage by prohibiting her from selling her shares.”® She alleges
conversion because Defendants exercised improper control over her shares’’ She seeks a
mandatory injunction requiring Defendants to remove the restrictive legend.28

Defendants move to dismiss for failure to state a claim. > They argue Ms. Jing Jing fails
to allege she presented her security, and presenting the security is required to impose a duty on

an issuer to register transfer.’® Because she did not allege she presented her security, she cannot



considered in light of a defendant’s privilege to ... protect his business interests in a fair and
lawful manner.”**

Ms. Jing Jing fails to allege tortious interference with prospective business advantage for
two reasons. She alleges intent to sell her shares, but intent to sell does not rise to the level of a
“reasonable probability of business opportunity.” She does not allege a potential purchaser or
even that she will sell her shares.’® Instead, she alleges only that she intends to sell her shares to
unnamed third party purchasers.>® Under Igbal, Ms. Jing Jing must allege more than the “sheer
possibility” of future business advantage.’’

Ms. Jing Jing also does not allege Defendants “intentionally interfered” with her business
advantage. Intentional interference asks the question, “did the defendant improperly interfere
with the plaintiff’s prospective business relations?”*® Defendants have the right to “protect [their]
business interest in a fair and lawful manner.”” Ms. Jing Jing’s allegations of intentional
interference rely on Defendants’ alleged violations of §§ 8-401 and 407,%° but Defendants did not
violate the statute because under the pleaded facts they had no duty to remove the restrictive
legend. We dismiss her claim for tortious interference with prospective business advantage.

C. Ms. Jing Jing does not state a claim for conversion.

Ms. Jing Jing also alleges conversion, claiming Defendants’ refusal to remove the
restrictive legend constitutes an improper control over the shares because it denied her the right
to resell them.®! Under Delaware law, conversion requires a “distinct act of dominion wrongfully
exerted over the property of another, in denial of his right, or inconsistent with it.”®? Conversion
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may apply to securities.®> Because conversion is a tort, it requires Defendants’ “intentional



wrongful act.”®*

Even if Defendants’ refusal to remove the restrictive legend can be construed as an act of
dominion over Ms. Jing Jing’s shares, it is not a wrongful act because it did not violate §§ 8-401
and 407. Ms. Jing Jing alleges Defendants’ duty to remove the restrictive legend made their
refusal to remove it improper. Such an act of dominion will only be conversion if it is done
“without lawful justification.”® As found, Defendants did not have a duty to remove the
restrictive legend. Because they had no duty to remove it, they were lawfully justified in
refusing.

Ms. Jing Jing also alleges conversion because she is deprived of her right to sell the
shares.’® As long as the restrictive legend remains on the security, Ms. Jing Jing does not have a
right to sell her shares. Her rights are only violated if the restrictive legend wrongfully remains.
As found, Defendants did not improperly or wrongfully obstruct removal of the restrictive
legend, and so they did not deprive her of a right to sell her shares. Without alleging Defendants’
wrongful or improper act of dominion, and without showing they deprived her of her right to
sell, we dismiss Ms. Jing Jing’s claim for conversion.

D. Ms. Jing Jing is not entitled to an injunction.

Ms. Jing Jing seeks to compel Defendants to remove the restrictive legend, but granting a
mandatory injunction based on her Complaint would be improper. To obtain preliminary
equitable relief, Ms. Jing Jing must meet two requirements: she must “demonstrate that [she] can
win on the merits ... and that [she] is more likely than not to suffer irreparable harm in the

absence of preliminary relief.”®” Having failed to state claims for violations of §§ 8-401 and 407,



tortious interference with prospective business advantage, or conversion, Ms. Jing Jing has not
demonstrated she can win on the merits.

Although she alleges irreparable harm, her allegations are based on the possibility of
falling stock prices in the future.®® She does not allege prices have fallen, or even that they are
likely to fall.®” She claims her inability to sell her shares has caused irreparable harm, but the
harm is not irreparable because she can sell her shares if she fulfills the requirements of § 8-401
to have the restrictive legend properly removed. Because Ms. Jing Jing does not meet the
“threshold requirements” for preliminary equitable relief, her claim seeking a mandatory
injunction is denied.”

E. We allow Ms. Jing Jing to amend.

Ms. Jing Jing requests leave to amend her complaint if we grant Defendants’ motion to
dismiss.”' She argues an amendment should be permitted because the case will not be unduly
delayed, amendment will cure the issue, and Defendants will not be prejudiced.”” Under Federal
Rules of Civil Procedure 15(a)(2), “a party may amend its pleading only with the opposing
party’s written consent or the court’s leave. The court should freely give leave when justice so
requires.” > Our Court of Appeals has held leave to amend “must be granted ... unless it would
be inequitable or futile.”” We grant her leave to amend her complaint if she can do so under
Rule 11.

II1. Conclusion
We grant Defendants’ motion to dismiss Ms. Jing Jing’s claims for violations of §§ 8-401

and 407, tortious interference with prospective business advantage, conversion, and mandatory



injunction compelling Defendants to remove the restrictive legend. We grant her leave to amend

her complaint if she can do so under Rule 11.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

JING JING : CIVIL ACTION
V. : NO. 17-446
WEYLAND TECH, INC.,, et al.
ORDER

AND NOW, this 15™ day of June 2017, upon consideration of Defendants’ Motion to
Dismiss (ECF Doc. No. 6), Plaintiff’s Opposition (ECF Doc. No. 16) and for reasons in the
accompanying Memorandum, it is ORDERED Defendants’ Motion (ECF Doc. No. 6) is
GRANTED without prejudice to Plaintiff filing an amended complaint consistent with our

Memorandum no later than June 23, 2017.




